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Sapreme Court of tlie Hawailaa Isl
ufaIn Bsboo April Term 1887

Appeal from Decition of PRESTOS J
LeiXu w asd Katjaloha k ysKahai

Kaltja

jtjddc j mcoixt 3 teestos j eickee- -

TOS J FOESASDnB J ABSCT
Opinion of the Court

We have considered carefolly the
pleadings and evidence in this case
and the arguments of counsel and are
of the opinion that the decision ren
dered by Mr Justice Preston on the
12th January last should be sustained
and we hereby adopt the same and
affirm the decree made

M Thompson for plaintiffs Jona
Austin ior defendant

Honolulu May 25 1887

Decision of PRESTOX J appealed from
On the eleventh day of December

1880 the complainant Leiau being
then a widow executed a deed in fa-

vor
¬

of her brother whereby for the
consideration of one dollar paid in
my hand and the agreement of Ea
haikalua the defendant to support
me until death and I to live on the
land till the end of ray natural life
therefore I hereby sell and release by
this deed to the said Kahaikalna his
heirs and assigns that piece of land
situated in Kaakopua Honolulu
aforesaid being Apana 1 mentioned
in Royal Patent No 218 Kuleana
No 1669 with all the rents issues
appurtenances and profits thereof
and belonging thereto
On the 28th August last Leiau and

her husband commenced this suit and
by their bill allege inter alia

That the said deed was made in con-

templation
¬

of the said Leiaus mar
riage with one Eealiikuawaa to
whom she was married three days
thereafter and that the said deed was
not made for the use benefit or be-

hoof
¬

of the defendant but was made
for the sole use benefit and behoof of
said Leiau and to secure to her all
the means of support that could in
any way be derived from the said
property in case said Keliikuawaa
should fail to support her while he
lired and also to prevent theenidKe
sliikuawaa from acquiring any inter ¬

est in the said property all of which
the defendant well knew The com-
plainant

¬

Leiau admits that her said
husband Eealiikuawaa amply sup-
ported

¬

her from the time of the mr
riage until his death and from that
time until she married her co plaintiff
she supported herself by the rente
and by means of said property and
the assistance of friends and her pres-
ent

¬

husband owns considerable prop-
erty

¬

and has supported her amply
since her marriage and that she has
not needed and has not received any
support from the defendant

That the defendant from childhood
until the early part of the year 1881
lived on the said land and then left
but returned there with his wife in
October 18S5 and left finally in June
or July 1886 and that he at various
times claimed to be entitled to said
property absolutely and to the imme-
diate

¬

possession thereof
That tho object and purpose for

which the said deed was made have
been accomplished and that the only
trust created in and by said deed ter-
minated

¬

upon the death of Eealiikua-
waa

¬

and tliat said Leiau is entitled
to the actual possession and enjoy-
ment

¬

of the said property and to call
upon the defendant to execute such
conveyance of the legal estate as she
may direct

The bill prays that defendant be
decreed to execute a deed of quit claim
of said property to the complainant
Leiau and for an injunction restrain-
ing

¬

defendant from disposing of or
interfering with the complainants
possession of the said property

The answer admits that the deed
was made in contemplation of the
marriage of the complainant Leiau
and to prevent her husband acquiring
any interest in the premises conveyed
and in consideration of the undertak-
ing

¬

on the part of the defendent to
support the said Leiau and to permit
her to reside upon the premises until
her death and that he has fulfilled
and intends to continue to fulfill his
said undertaking

Other matters alleged in the bill
and which are not important to the
decision of the case are either trav-
ersed

¬

or admitted
At the hearing the complainant

Leiau testified that she told the de ¬

fendant that she was going to put her
property in hib Keeping as her in ¬

tended husband might owe a great
deal so she wanted her property pro-
tected

¬

and told him that if her hus- -
band was to die before her then the
property would be hers but we should
go and live on the property as we

ere all relatives and should live to
gether

The complainant denied that she
gave instructions to have the deed
iprepared but I find the weight of tes
timonyis against hpr on this point
and that she did instruct J M Kano
akua to prepare a deed and that he
did so but that she objected to sign
it because it did not contain a provis
ion that the defendant should support
her and the document so prepared
was destroyed and tho deed in ques
tion was prepared and read over to
her before 6ho executed it

The complainant does not allege
that she misunderstood the effect of
the deed or that her signature was
obtained by any false representation

It appears also from the evidence
that when taxes became due the de--

been p fendant being unable to pay them de
ion to f slivered the deed up to Leiau who
thronethen and ever since has paid them

mofabl --It is to be regretted thatxthe cou
ery of J plainant did not instruct a lawyer to
and filj prepare the deed and explain to him
lade of ifolly what she proposed todo but tin

fortunately as is too common in cases
1 sayswhere native Hawaiians wish to make
H He of trover their property in trust they have
nt awaj no idea what is necessary to be done
ley werv and think it is only requisite that the
retheri V
guard

property should be conveyed and they
rely upon tho understanding between
the parties

In proportion to tho population I
think more applications are made to
the Courts of this country to set aside
deeds than in any other and I think
such applications should not be en-
couraged

¬

but I am of opinion in this
case that the complainant is entitled
to the relief asked for and that no
possible hardship can be inflicted
upon the defendant by making a de-
cree

¬

accordingly
I therefore declare that the defend-

ant
¬

is a trustee of this property and
that upon tender of a deed of quit
claim he execute the same and bo re-
strained

¬

in the terms of the bill
Under the circumstances the parties

must pay their own costs
M Thompson for plaintiff Jona

Austin for defendant
Honolulu January 12 1887

Supreme Court of the Hawaiian Isl ¬

andsIn Banco April Term 1887
Y Alau vs Thos W Everett akd A

N Eepoikai

JUDD C J XlCDIXY 3 TBESTON J BICEEE
TONJ FOKNAXDEEJ ABSENT

Opinion of the Court ly BICKERTOX J
This matter comes here on a bill of

exceptions to the rulings of Chief Jus-
tice

¬

Judd during the trial at the Jan¬

uary term 1887 and to the refusal of
the Chief Justice to grant a new trial
on motion by defendant Eepoikai
which motion was overruled proforma
The case of Ami against the same de-

fendants
¬

was tried together with this
on a stipulation filed as follows

It is hereby stipulated and agreed
that the case of Ami vs T W Ever
ett and A N Eepoikai do stand and
abide by the judgment of the Court in
the case of Y Alau vs T W Everett
and A N Eepoikai on motion for new
trial and on bill of exceptions and no
other motion for new trial and bill of
exceptions need be filed in the case of
Ami vs Everett and Eepoikai

The verdict of the jury waB in favor
of defendant as to Everett who is the
sheriff of Maui and who executed the
warrant of arrest and for 200 dam¬

ages in both cases against defendant
Eepoikai

The cause of action was the alleged
false imprisonment of plaintiff by hie
being arreBted at Eahalui Maui and
taken to Woiluku and there placed in
jail for about half an hour upon
warrant issued by defendant Eepoi ¬

kai for the alleged contempt of plain-
tiff

¬

of an order of said defendant act-

ing
¬

as a Police Judge of Wailuku
The order was for the giving of a bond
by Alau and Ami in a replevin suit
wherein they were defendants condi-
tioned

¬

for the production at Court of
the horse which was the subject mat-
ter

¬

of the suit
There seems to be no dispute as to

the fact of the order being made
and the arrest for contempt and the
incarceration of plaintiff in the Wai¬

luku lockup or jail for the space of
thirteen to fifteen minutes until tho
fine of 25 each which defendant Ee-
poikai

¬

had imposed was paid by one
Xakookoo one of plaintiffs attorneys

The first question for us to consider
is did the defendant Eepoikai have
authority and jurisdiction to order the
making and filing of said bond

We think that the order was beyond
his authority and in excess of his ju-
risdiction

¬

and therefore void The
statute to regulate the practice in
suits for the recovery of personal prop-
erty

¬

Chap 38 of the laws of 1884
provides the way in which the plain-
tiff

¬

in the horse case could have had
the sheriff take possession of the horse
and deliver to him bonds etc being
required and thereby secure its pro-
duction

¬

at tho Court on the day of
trial The plaintiff or his attorney
did not avail himself of this law If
he had done so there would have been
no necessity to apply to the Police
Judge to make the order he did This
statute is very full and provides every
protection required both for the plain-
tiff

¬

and defendant in replevin suits
We do not say a Police Judge may
not grant continuances on terms but
in this case the statute controls And
further it was for the jury to find
upon the evidence before it which

was contradictory whether such
terms really were imposed It was
not the province or privilege of the
Court to instruct the jury that such
was the fact therefore there was no
error We consider that the whole
wrong arose from an error of judg ¬

ment on the part of the defendant
Eepoikai

in the case of In re Cohn 5 Cal
495 cited by delendendant wo find it
is applicable to cases whore Courts
having jurisdiction should issue an
order In some respects that case sup
ports the position we take in regard
to the authority of inferior Courts of
limited jurisdiction to make and issue
such orders

It is noticeable that the order made
for the filing of the bond did notlimit
or state the time in whicn the bond
was to be filed it was indefinite
There must be some time stated i
which to file a bond to enable the par
ties to comply with the order j

The next question is Istheer
diet excessive in tho sense that vill
suffice to set it aside

Section 1128 Compiled Laws pr
vides that in all cases of injury di-

rect
¬

or consequential to the plaintiff
in person or his wife child or servant
or to his or her or their character or
feelings or to his property real or
personal the measure of damages
shall be determined by the jury

In actions for personal torts the
law does not attempt to fix any precise
rule for the admeasurement or dam-
ages

¬

but from the necessity of the
case leaves their assessment to the
good sense and unbiased judgment of
the jury Their verdict as in all other
cases is subject to review by the Court
but it will never bo disturbed unless
the damage is so obviously dispropor-
tionate

¬

to the injury proved as to jus-
tify

¬

the conclusion that the verdict is

T

HAWAIIAN GAZETTE TUESDAY

not the result of the cool and dispas¬

sionate consideration of the jury
Hayne on New Trial and Appeal Sec
95 p 265 and note at end or Section

The Court in actions of trespass
especially for personal torts when
damages can be guaged by no fixed
standard but necessarily rest in the
sound discretion of the jury interferes
with a verdict on the mere ground of
excessive damages with reluctance
and never except in a clear case

Berry and al ads Vreeland N J
Law Rep pp 183 and 187

Damages for torts should be out-

rageously
¬

excessive to justify a new
trial

Vunk vs Hall 3 N J Law Rep 90
94 and a number of other cases there
cited

Before we cta interfere with the
verdict in a case of this nature we
must be satisfied that enough is shown
to rai the presumption that the jury
acted with prejudice passion partial-
ity

¬

or corruption or that the verdict
is so grossly excessive as to sheck the
moral sense or that the damages are
manifestly exorbitant etc etc

We are free to say that under the
circumstances of this case the dam-
ages

¬

btitiia to be rather large Thejplain
tiffs certaiui m ive enough to
cover their costs and expenses of trial
But men of sound judgment may dif-

fer
¬

not a little in estimating the com-
pensation

¬

which the circumstances of
the injury would justify It is the
judgment of the jury and not that of
the Court which must govern

We do not find anything in this
case that would justify us in interfer
ing with the verdict The exceptions
are overruled with costs

Ashford Ashford for plaintiffs
A EoBa Whiting and Creighton for
defendants

Honolulu May 23 1887

KXXG BROS
Importers and Dealers la Art Uoode Artists
Materials Oil Paintings by local artists Photo ¬

graphs of Island Scenery Chronos Olejfraphs
Pastels Water Colors Alliums Plnsu and Kbsny
Goods Ac Ac Frames of an and all kinds
made to order Krsildlng and repairing old
Pictures and Jllrror Krames a specialty
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Fourth AnnualMeeting
or THE

1WA1E
TO BE HELD AT KAPIOLANI PARK

JUNE lOtti AND 11th

First Day June 10 1887
Raced to commence at 12 noon

Ist HONOLULU PLATE -- 30

Running IUce Vi mile dash for Ilawalian
brett hoes

2D RECIPROCITY PLATE S100

Running Rjce mile dash free for all

3D OCEANIC PURSE SICK

Trotting Race Jille Heats best 3 in B to
harness free for all

tTU WAIKAPU CUP S30 ADDED
Rnnnin Race U mile dash free for all
winner to beat the record of May D 1 20

5th BKEEDERS PLATE 873

Running Race mile dash free for all 3 ycar
olds

Gth HAWAIIAN PLATE S75

Running Race mile dash free for all

Second Dayjune II 1887
Races to commence at 10SO a m sharp

Ist THE QUEENS PLATE 873
Running Race y2 mile dash free for all

2o KAMEHAMEnA PLATE 150

Running Race 2 mile dash free for all

3DKALAKAUA PURSE glSO

Trottinr Race mile heats
harness free for j11

best 2 3

j-

ITU HIS MAJESTYS CUP 8100 ABflED
Running Race 1 modaEhj4oMIllwaIlM
bred horses owned by mcafg the jjj
Club Cup to be rnnjsfanunally

y

OTU ROblTACUALNGECUlSlOO ADDED
Jjunnmg llcrf raic dBtJl winner to bthe record
12 lgJiC r Ancle A 1454 made JuneCup to be run for annually to
fkeMXy the
tSr hHetini of th

in to

of

ncrnntil his time is beaten
ciockcy uiuo Free for

frit THE KIMib PLATE SUM

Trotting Race for llawniian brcd horses
only mile heat- - beet in 2 to harness

7t OVELTY RAOE 100

1 MilcDish running 1st quarter 25
5Jmilei5
U mill- - J23
1 mile

Opeu to all Hawaiian bud horses

6TH JOCKEY CLUB PObT MATCH

fcw cepstakts 3 and 30 added
Trotting or Pacing Race best 2 In 3 free
for all horsis that have not a record of 3

i minium or better to be driven by members
i of the Jockey Club

W poXY RACE ST3

Running Race 1 mile dash free for all Ha
aiian bred horses not over 14 hands and

frer 3 years old catch weight

S7A1I pnlflp In clnP it 1 J oclock Tinmi nn
MOJAY
secretary
cent 11112

GSMt

and

UNi ti li ut Uie cilhcc of Ike
and all EiitJi iecfo be 10 per

otaorw i iv no AilraceitoteJ
V itrolteti uuttr u i c or tue newsman
Jockey 4jIub
AdtniselL 4 fr-

-

To Grandstsla xx J
nleidi of Cm - -- J mCarrlases

Qnarter MnWj rdp

1
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-
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W LUCE
Wine and Spirit Merchant

Campbells Fire proof Block Merchant St

HONOLULU H I

ALES WINES AND SPIRITS

AT THE LOWEST MARKET RATES

HAS JUST RECEIVED FROM EUROPE PER MARTHA FISHER AND

GLENGABER A FINE ASSORTMENT OF

WINES B RANDIES GINS Etc Etc

Bosss Eoyal Belfast Ginger Ale

A FRESH INVOICE OF THE CELEBRATED

Solera Sherry Key Brand Gin

In Large and Small lhite Bottles

Being Sole Agent for the Celebrated firm of

S LACHMAN CO San
guarantee the

Tery Superior Quality of His

CALIFORNIA WINES
Special attention is called to his fine assortment of

ILiqneiiFs Champagnes
lloG

H

ETfco olll

CASTLE COOKE
Would respectfully call renewed attention to their

LARGE STOCK OF STANDARD GOODS
Especially selected to meet the demands of

Planters Sugar Mills and Mechanics
Recent large arrivals enable us to fill orders with increased satisfaction

and unremitting attention to tho wants of our patrons and replenishing
stock from San Francisco New York and England to disappoint our cus-
tomers

¬

but very rarely To catalogue our varied stock or properly de-
scribe

¬

it would take an issue of the Gazette supplement and all
in fine print Call and make your wants known We specially
call attention to new supplies as follows

ASBESTOS EELT MIXTURE

Pearl

The STANDABD and covering
and Hair Felt

Palace and Vulcan Kerosene Oils
A large stock at bottom prices

FRANKLYN STOVE COAL in to suit
Increased and lines of Shnlf and Itfechanics Tools

3Files Saws Flanes Etc
A line of AGATE WAHE A splendid COOKING CHOCK

a new invention which should be in nice kitchen

t -- Fr the rest sa and see for yourself

KNOWLES1
STEAM AND JACUUM PUWPS

UNDERSIGNED HATETHE recclrcdpir Amy Turner from Uoeton
a foil aMortmcnt f there celebrated Pataur
which are guaranteed to be cheaper and better
than any other tyle of pnmp imported We
call the attention or planters particularly to the
Vacuum Pump which is less complicated and
more servicabl e than other pnmps

1JG0 3m A CO

GEO LUCAS
Contractor and Builder

mflV

Honolulu Steam

BTtEWEK

Planing Mills

Esplanade Honolulu H I

Maiiofiicurcs all kinds of t
Mouldings Brackets

Window Frames
Blinds Sauries Doors

And al kirds of V rk Finish

TMnlmr Scroll -r- t Will Sawin- - All kindsrPlaauur and a is Morticing and Tenant-jr- -

jPIBS 1410MPTLY ATTFNDED TO
and Work Guaranteed

W Ordcrgfrom the othcrlalands solicited
Honolulu May 2 16S4 nj7 lit

Wins De1ers Francisco California
Is sofficlent as to

3531o

entire
would

pipe boiler

quantities
stocks Goods

large
every

Ileadttonej

i

J D L ANES

11513m

CO f i

130 Fort St near Hotel St
Manufacturer of Monuments

Tombs Tablets MarbleWashndTop andTillnc in Black0
uie uaroie

Marble Work
Of Every Description
juneak yufsiuio rales irAtinmnnt

rnade to order at the
stones cicaned and icscf eao

atgerddtogfrtatbc0theIl8iand f gngtly
OLD NEWSPAPERS FOR SALE

Suitable for wrapping papeIj n ot of J0

ruwiw Apply at GAZETT12 OFFICE

ibreign fcwrtiscnuHts

WILMAMS DBIOND CO J

Shipping CosnissieB MercSun

318 California Street gin Francises t
W- - H CE0SSMAH 3X0

COMMISSION MERCHANTS
77 anil 79 Brond Street XeW TorkJ
Reference

house
--Castle Cooke and JT T Kiini

TUIO B DAYIES

THEO H DAVIES XL

Commission Merchants
12 13 Tne Allan

LIVERPOOL irni
Only Pebble Establishmeit

Mullers Optical Depot
133 Montgomery St near Bush SF Cm

Specialty 35 Years s
The most complicated cases of defmue

vision thoroughly diagnosed FREK a
CHARGE Orders by mail or express pnnsjtij
attended to

J37Componna Astljnnatlc Lenses Jroantetli
order at two hoarV notice us m

DITJ CDLUS BROWNES

UiliULUIJ X JN Jtf
THE ORIGINAL and ONLY GEStTISE fe

Advice to Invalids If yoa wish to obtusqnlet refreshlngtsleep free from heidicherellef from pain and anznlsb to calm and assuretne weary achinjrs of protracted disease fivigorate the scrrona media and insulate taecirculating systems of the body yoa will pro ¬

vide yourself with that marvellous rtuedydit
cottrtd by Dr J Collls Browse Ute ArarMedical SUIT to vhlch he rave the same tfOHLOKODYJiE and which is admitted by tieprofession to be the most wonderful asd vala
abt remedy ever discovered

CnLOEODYNE is the best remedy kaownfe
Cooghs Consumption Bronchitis Aitaaa

CHLORODYNE acta like a charm in Diarr¬
hoea and Is the only specific ia Caoltra aidDystntery

CIILOltODTXE effectually cuts shtrt all tU
tacks of Epilepsy Hysteria Palpltatioi aad
Spasms

CHLORODYXE is the only palliative la 5ta
ralgla Rheumatism Goat Cancer Toothache
Meningitis c

r0m JmeJl Co- - Pharmaceutical Cheatsts Medical Hall Simla January 5 1SS1 ToJ T Davenport Esq 33 Great Bvssell Street
Bloomrbury London Dear Sir We embrace
this opportnniiy of congratulattss yoa npoa the
wide spread reputation this justly eateeaedfe
medicine Dr J Collls Brownes Chlorodyae
has earned for itself not only in Hindostaa
butail over the East Asa remedy for general
utility we mast question whether a better itimported into the country and we shall be glad
to hear of its finding a place in evsrr Anglo
Indian home The other branus we aro teartosayarenow relegated to the native bazaars
and judging from their sale we fancy thei
sojourn there will be but evanecent We
could multiply instances ad iafnUum of the ex ¬

traordinary efficacy of Dr Coins Brownes Chrodyne in Dlarrhcea and Dysentery Spasms
Cramps Neuralgia the Vomiting of PregaaacT
and as a general sedative that have occuedunuer our personal observation daring maay Ayears Zn Choleraic Diarrhea and even in the Tmore terrible forms of Cholera itself we havewitnessed its arprisnlv controlling pcnrve have nevtr ud nnv other form of thi
medicin than Coliis Brownes from a r
Conviction hat it a dccidely the best and alsfrom a sense of duty we o to the professionand the public as we are of opinion that thesubstitution of any otber than Collls Brownes
j a uiuiiiekjite UKEACH OP FAITH ON THE PAST
OP THE CHEMIST TO rBSSCBIBER AXD VJL7H3T
ahkx We are Sir falthfnllv years SymesA
Co Members of the Pharm iodety of GreatBritian His Excellency the Viceroys Cheaiists

CAUTION Vice Cbancellor Sir W PaaeWood stated that Dr J Collls Browne was
undoubtedly the Inventor of Chlorodyae thatthe story of the defendant Freeman was de¬
liberately untrue which he rfsrettei t say
hadbeensworn to SeeThe Times Jnly li1B64

Sold in bottle at Is Ii4d 2s Sd 4s
and lis each None Is genuine without thewords Dr J Collls Brownes Chlorodyae enthe Government stamp Overwhelming niwlical testimony accompanies each bottle

Caution Beware of Piracy and Imitations
Sole Manufacture J T DAYENPOBT 3S

Great Rnssoll Street Bloomsbury London
1147 6m

5tmal SUtotfiisrmente

A M HEWETT
Stationery Newsdealer

Plantation Books Blanks
A SPECIALTY

All the Latest Periodicals oir Hand

Island orders entrusted to ray care will befitted
with promptness

MERCHANT ST HONOLULU
Bell Telephone 302 Mutual Telephone 357

11K6 3m

THEBABCQCKWILCOj

Water Tube Boiler
-

1 iMilfffmr

daaaaWftl

tfjggggT

Is superceding all other Steam Boilers

BECAUSE IT IS MORE

Economical of Fuol
- Less Liasle to Explode

Easier of Transportation
AXD COSTS NO HOKE

c- - Full description and prces can he o
talncd by Application to

HIT ly

jg222S9t
W E ROWELL Hoclulu

Sol- - Agent Hsvailan Iflard

A


